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CTION LAW

The Economic
Loss Rule

By John Kenefick

A tool underutilized
by many attorneys,

and underapplied

by many courts.
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member of DRI since 1995.
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The Best Defense

You Have

Never Used

Every construction project, from a single family home

to a large commercial project, is defined by a contract.

Relationships, rights, responsibilities and remedies are

all described. If the construction goes awry, the owner

of a building usually faces losses associated
with repair or replacement costs, business
interruption, lost profits, or incidental or
consequential damages.

Despite the contractual nature of the con-
struction relationship, along with the ex-
pected breach of contract and warranty
claims, tort claims are usually asserted
against the builder, architect, engineers and
component manufacturers. While a factual
basis may exist for pleading in both tort and
contract, the economicloss rule may stand as
a bar to the recovery of any tort damages.

While a defense grounded in the eco-
nomic loss rule can, in many cases, bar the
plaintiff from recovery, it is not well under-
stood by courts and some lawyers. Under-
standing the rule, its application and its
exceptions should be tools in every con-
struction lawyer’s toolbox.

What Is the Economic Loss Rule?

The economic loss ruleis a court-developed
doctrine that has been adopted by many
state and federal jurisdictions. In its tra-
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ditional form, the rule prohibits a tort
recovery when a product defect or failure
damages the product itself, results only in
economic loss, and does not cause personal
injury or damage to any other property.
The economic loss rule preserves the dis-
tinction between contract and tort law and
prevents parties to a contract from avoid-
ing agreed-upon contract remedies and
seeking broader remedies under a tort the-
ory. Although originally developed in prod-
uct liability cases, the economic loss rule
has found widespread application in con-
struction cases. See, e.g, Chicago Heights
Venture v. Dynamit Nobel of America, 782
F.2d 723 (7th Cir. 1986) (failed roof mate-
rial resulting in leaks was not legally sig-
nificant, and only economic losses were at
issue); Nastri v. Wood Bros. Homes, Inc.,
142 Ariz. 439, 690 P.2d 158 (Ariz. Ct. App.
1984) (cracks in kitchen floor, vinyl floor-
ing, family room and bedroom, and buck-
ling of the roof, cracked bricks and joists,
all involved damage to the structure itself;
therefore, only economic losses were pre-
sented and owners could not sue in tort);
Danforthv. Acorn Structures, Inc., 608 A.2d
1194 (Del. 1992) (homeowner who brought
tort action against seller of building kit for
negligent design could not recover because
deterioration of windows, door frames and
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facturing defects that caused the super-
tankers to malfunction while on the high
seas.

After analyzing the divergent approaches
to the question, the Court held that a “man-

ufacturer in a commercial relationship has
no duty under either a negligence or strict
products-liability theory to prevent a prod-
uct from injuring itself.” This distinction
is not arbitrary but “rests, rather, on an

understanding of the nature of the respon-
sibility a manufacturer must undertake
in distributing his products.” East River
rejected both the rule applied in a minority
of jurisdictions and the intermediate rule.

Table I: States Restricting Economic Loss Rule to Product Cases

Limitation
Stating that the rule applies to products liability cases involving manufacturers.

Jimenez v. Super. Court, 58 P.3d 450, 456  Limiting the rule to cases involving “strict products liability... when a product

State Case

Alabama Lioyd Wood Coal Co. v. Clark Equip. Co.,
543 So. 2d 671, 67374 (Ala. 1989)

California
(Cal. 2002)

Delaware Danforth v. Acom Structures, Inc., 608
A.2d 1194, 1198 (Del. 1992)

Georgia Vulcan Materials Co. v. Driltech, Inc., 306
S.E.2d 253, 257 (Ga. 1983)

Hawaii State ex rel. Bronster v. U.S. Steel Corp.,
919 P.2d 294, 302 (Hawaii 1996)

Maine Oceanside at Pine Point Condo. Owners
Ass'n v. Peachtree Doors, Inc., 659 A.2d
267, 270 (Me. 1995)

Maryland Morris v. Osmose Wood Preserving, 667

A.2d 624, 632-33 (Md. 1995)

Massachusetts Berish v. Bornstein, 770 N.E.2d 961, 975

(Mass. 2002)

Michigan Neibarger v. Universal Coops., Inc., 486
N.W.2d 612, 615 (Mich. 1992)

Minnesota McCarthy Well Co. v. St. Peter Creamery,
Inc., 410 N.W.2d 312, 315 {Minn. 1987)

Missouri Shamp Bros. Contracting Co. v. Am. Hoist
& Derrick Co., 703 S.W.2d 901, 903 (Mo.
1986)

Nebraska Nat'l Crane Corp. v. Ohio Steel Tube Co.,
332 N.W.2d 39, 44 (Neb. 1983)

New Jersey  Alloway v. Gen. Marine Indus., L.P., 695
A.2d 264, 267 (N.J. 1997)

New York 532 Madison Ave. Gourmet Foods, Inc. v.

Finlandia Ctr., Inc., 750 N.E.2d 1097, 1101
n.1 (N.Y. 2001)

North Carolina  Moore v. Coachmen Indus., Inc., 499

S.E.2d 772, 780 (N.C. Ct. App. 1998)

North Dakota  Hagert v. Hatton Commodities, Inc., 350
N.W.2d 591, 595 (N.D. 1984)
Oklahoma Okla. Gas & Elec. Co. v. McGraw-Edison

Co., 834 P.2d 980, 982 (Okla. 1992)

South Carolina Beachwalk Villas Condo. Ass’n v. Martin,

South Dakota

Wisconsin

406 S.E.2d 372, 374 n.1 (S.C. 1991)

defect causes damage” to the product itself.

Stating that the rule bars “the recovery of economic loss caused by qualitatively
defective products.

Stating that the rule applies “when a defective product has resulted in the loss of
the value or use of the thing sold.”

Adopting the rule “insofar as it applies to claims for relief based on a product lia-
bility or negligent design and/or manufacture theory.”

Applying the rule to bar “recovery for a defective product’s damage to itself.”

Characterizing the rule as a products liability rule.

Holding that the rule applies “to the purchase and sale of products [and] also to
claims of negligent design and installation in a newly constructed home.”

Limiting the rule to “transactions involving the sale of goods for commercial purposes
where economic expectations are protected by commercial and contract law.”

Holding that the economic loss rule does not apply “if the predominant purpose of
the contract is the rendition of services.”

Applying the rule to cases “where the only damage is to the product sold.”

Holding that “the purchaser of a product pursuant to a contract cannot recover
[purely] economic losses from the seller manufacturer on claims in tort based on
negligent manufacture or strict liability.”

Stating that the rule applies to “claims arising out of the manufacture, distribution,
and sale of defective products.”

Stating that the rule applies to suits by “an end-purchaser of a product” against a
manufacturer.

Defining the rule in products liability terms.

Defining the rule in products liability terms.

Stating that the rule applies to “manufacturers’ products liability.”

Stating that the rule applies only to product defect cases in which the “duties are
created solely by contract.”

Diamond Surface, Inc. v. State Cement Plant Stating that the rule applies when the “predominate purpose” of a transaction is
Comm’n, 583 N.W.2d 155, 161 (S.D. 1998) the “sale of goods.”

Ins. Co. of N. America v. Cease Elec. Inc.,
688 N.W.2d 462, 472 (Wis. 2004)
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Holding as a “bright line rule” that “the economic loss doctrine is inapplicable to
claims for the negligent provision of services.”






