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A Bit of History: Article 4590i

As part off medical malpractice tort reform, the Legislature
required a health care liability claimant to demonstrate that
the claim was not frivelous early in the case, or risk
dismissal

Medical malpractice claims filed before September 1, 2003;
were governed by fiormer Article 45901, whichr required: a
healthr care liability claimant te serve an EXpPErt report and
the expert's curriculums vitae on the defendants within 180
days off filing suit

[iFthe) claimanit failed ter comply, the trial cCourt had no
discretion; Ut tor dismiss: ther claim analaward atterney: s
fees andl costs te the defendant

e oniV InteErieCUtoR rEVIEW Was By eridinal preceEeding



Pending 4590i Cases

¢ In 2004, the Texas Supreme Court denied
ten consolidated petitions for writ of
mandamus, witheut issuing a written
opinien. In re Woman's Hosp. of llexas,
Inc., 141 S.W.3d 144, 145 (Tex. 2004).

¢ Continued review: on a  Case-y-case Dasis:
st 5th @th 7th 8th gth

» Normandamustavailabless 4t Sy 410




Pending 4590i Cases

¢ In 2008, the Texas Supreme Court
clarified that mandamus would continue to
be available in 4590i cases. In re McAllen

Med. Ctr:, Inc., S.W.3d 2008
Tex. LEXIS 759 at *4-5 (Tex. AL August 29
2008).

¢ Justice WalnwrIight shal ply dissented to
thissWihelerNewWerld, = arguing that
delay and EXPENSE 5lone o not JUSEIiRy
MaRdamUS FEVIEW.




The Current Statute: Chapter 74

Appellate [Lawyers:
Employment Security: Act



The Current Statute: Chapter 74

Serve an expert report and C.V. within 120 days of filing suit.

More tham one expert allowed), but only a qualified physician
may offer ani opinion regarding causation.

Iff an expert report has not been served, the triall court shall
dismiss the claim, and awarding atterney’s fees andl costs.
CPRC 74.351(b)

A trial court is required tergrant a metion “challenging the
adeguacy, off an expert report only it appears tor thercourt,
aiter hearing, thiat the repoeKt eES NOL rEPrESENt an GjECtIVE
geeaNAIEH EfOrE te) cCOmpPIy WIthF thEreEXPErRt FEPOIt
fequirement. EPRE 74.351(7)

JihE; tralifcoUrt as) diSCrELIeN! to granit GRE thilrtty-day ExXtension
OiFtiME te) a deficiIEncy IRt an elemeEnt GiFthe EXPELE FEPONE:
CPRIE 745551(C)



Appellate Review

The interlocutory appeal statute was modified to allow
review of an order that “denies all or part ofi the relief
sought by a motion under Section; 74.351(b), except that
an appeal may not be taken from an order granting an
extension under Section 74.351.” CPRC 51.014(a)(%)

llexarkana and Beaumont Courts off Appealsi held review: of
“mixed” erders was throughi interlecutory appeal

Corpus, Austin, ElrPase, and San Antonie held mandamus
Was thie; proper Venicle

Ogletree v Mattihews: reselved the split, helding ar mixeds
Order ISt Nt sUbjEct torInteriocutery appeal



Purpose of the Expert Report

¢ [he preliminary expert report is intended
to satisty two purposes:

(1) te inform the defendant of the SPpecific
conduct the plaintiii has calledl inte
guestion, and

(2) o) provide arasis o ther trials CoulEt te
conclude that the claims have merit:



Standards of Review

¢ Abuse of discretion standard

¢ De novo) standard applies ffor
StatUtery, IntErpretation

¢ 'Four corners” rule




Cases Prior to November 2007

¢ Little guidance firom the Texas
Supreme Court

¢ Strictly interpreted

¢ Followed applicabple 4:590]
INCERPRELALIGRS




Ogletree v. Matthews

(Nov. 2007)

¢ No interlocutory appeal from an order that
both denied a dismissal motion and
granted a thirty-day grace period.

¢ Section 74.351 contemplated only two
Kinds; off reports:

— (@) completely absent reperts;: and

—((19) defiicient bt Correctale FEPorts:



Ogletree v. Matthews

¢ Did not address:

— Whether a nurse who is net a physician
May. ISSUE; an EXPErt report on causation
(Walved objection))

—the fact that the plamtiit didrnet serve
the experts €.\, at all (fgnoreadr vy, the
EoLIEt, despite; statltory, FeduireEmeERT)




Ogletree v. Matthews

¢ Justice Willett's concurrence
[dentified a third type of report:

— "It 1S indisputable, for example, that a
‘report” signed by a plumber IS ne: report
at all and merits swilt dismissall, ne
matter heow: brilliantly: he descrives Now
the defiendant's' departure firom

2CCEpPLEd stanaards ol calre caliseadr thie
pPaAtIERtSHIRATUR/AS



Lewis v Funderburk
(April 2008)

¢ [he guestion of jurisdiction in
“mixed” motion cases was settled in
favor off appellate review

o A claimant may: CUKre; a defficient:
FEPOLt oM ONE EXPErt BV filing an
entirely: neEW: report o al diffieremt:
EXPENRE




[ewis v Funderburk

¢ Justice Willett again concurred, but commented
on the report: “Unlike the report at issue in
Ogletree, which addressed the required elements
that make a report a report, the document that
FUunderburk designated as his report—a February
2002 " thank-Voeu-for-your-referral letter"—bears
M0 resemblance tor Chapter 74 s definition: of an
expert report. This doctor-signed Ietter s no
MGKE a FEPOKE than ar docter-signed preSCrpLIon
O Christmas cararwould Be

¢ BUt, held that Lewisswalved the ISste.



[Leland v. Brandal
(August 2008)

¢ [W]hen elements of a timely filed
expert report are found deficient,
either by the trial court or on appeal,
ene thirty-day: extension te cure the
FEPOeKt may. be granted.

¥ Slia SPeNtE, onrappeal




Other Issues to Watch

¢ Health care liability claims”

¢ [he date for serving the expert
rEPOIrt may: be extended by written
agreement off thie afifected parties

¢ Attorney’s fees




Practice Observations

¢ One purpose of the report is to
provide the trial court with aj basis to
conclude the claims have mefrit

» Agree; tor apate the trial court
PrOCEEdINGS, O aVvoid fiees and costs

¢ Consider bethrinterocutory, appeal
and g e gInEINPrOCEEdING




Thank you



